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Appellants Foothill/Eastern Transportation Corridor Agency and the Board of

Directors of the Foothill Eastem Transportation Corridor Agency (collectively TCA”)

provide notice of a recent opinion of the District Court for the Southern District of

California that is central to the issues in this appeal. Manchester Pacific Gateway i’.

california Coastal Comm ‘n, No. O7cv 1099, 2008 U.S. Dist, LEXIS 34703 (S.D. Cal.

Apr. 25, 2008) (order granting motion for partial summary judgment) is attached hereto

and filed as TCA’s Supp. App. 6-56. Manchester Pacific is controlling authority that

supports TCA’s position here that the California Coastal Commission exceeded its

consistency review authority because land on which the Foothill-Transportation Corridor

South Project would be constructed is excluded from the coastal zone” as that term is

defined in the Coastal Zone Management Act (“CZMA”).

In Manchester Pacific. the plaintiff (a private developer) sought declaratory relief

that (1) property owned by the U.S. Navy in downtown San Diego. hut leased to the

plaintiff for public and private development purposes, was excluded from the CZMA’s

definition of the coastal zone,” and (2) that the California Coastal Commission could not

require the plaintiff to obtain a coastal development permit under California law.

The court found that property owned by the Navy and leased to a private party

constituted “land[j the use of which is by law subject solely to the discretion of. . . the

Federal Government.” Manchester Pacific, 2008 IJ.S. Dist. LEXIS 34703, at *10

(quoting 1 6 U.S.C. 1453(1 )). Thus, the district court concluded that the Navy Broadway

Complex (“NBC”) property was excluded from the CZMA definition of the “coastal

zone.” Importantly, the court rejected the Coastal Commission’s argument that the NBC



property was not subject to the sole discretion of the federal government because federal

law and the lease agreement adopted pursuant to federal law expressly conferred

significant discretionary authority over the NBC project to non-federal entities.

Manchester Pacific, 2008 U.S. Dist. LEXIS 34703. at *8

Manchester PacUic is directly relevant to the issue of whether respondent

California Coastal Commission exceeded its consistency jurisdiction concerning the

Foothill-Transportation Corridor South Project. The southernmost portion of the Project

is located on federal land owned by the U.S. Navy and on an easement to be granted by

the Navy to the TCA. See TCA Principal Br. at 11—13; TCA Reply Br. at 2—4.

In an argument strikingly similar to its argument in the current appeal (see CCC

Principal Br. at 10—11), the Commission argued before the district court that the disputed

property was not subject solely to the discretion of the Federal Government because

non-federal entities would exercise discretion over the development of the property.

Manchester Pacific, 2008 U.S. Dist. LEXIS 34703, at *8. The district court concluded,

however, that the fact that other entities would be involved in planning for the project (lid

not diminish the Secretary of the Navy’s exercise of sole legislative and administrative

discretion in authorizing the project. Id, at *9

The facts in Manchester Pacific are directly analogous to those here. As in

Manchester Pacific. Congress has enacted legislation authorizing the Navy to grant a real

property interest to a non-federal entity (here the TCA) to construct a project on federal

land. See TCA Principal Br. at 3, 7. As in Manchester Pacific, the revenue from the

Foothill-Transportation Corridor South Project will be used to provide improvements for

the use of the Navy. See TCA Principal Br. at 7-8.



The district court further rejected the Commissions argument that the California

Coastal Act provides broaderjurisdiction over federal lands than the federal Coastal Zone

Management Act. Manchester Pacific, 2008 U.S. Dist, LEXIS 34703, at * 11. This

determination is relevant because the Commission made the same argument in the present

matter. See CCC Principal Br. at 9.

Manchester Pacific is consistent with the long-established position of the United

States that all federally owned lands are excluded from the coastal zone regardless of the

character of the Federal Government’s jurisdiction over such lands:

In short, the plain language of the [CZMAj appears to exclude all lands
owned by the United States, since the United States has full power over the
use of such lands and “sole discretion” with respect to such use. This
conclusion is supported by the legislative history of the Act. Nowhere is
there any suggestion that Congress intended to exclude some federal land
from the Coastal Zone, and hence from State regulation, while including
other such land within the Zone. We might add that the results of such an
intent would be whimsical; as the submission of the Department of Defense
notes, by way of example, part of the Naval base at Sewells Point in Norfolk
is subject to exclusive federal legislative jurisdiction, part is subject to
concurrent jurisdiction and part is held in a purely proprietary capacity.

Accordingly, it is my opinion that the exclusionary clause excludes all lands
owned by the United States from the definition of the Coastal Zone.

Letter from Office of Legal Counsel, U.S. Department of Justice to General Counsel,

National Oceanic and Atmospheric Administration (August 10, 1976> (footnotes

omitted) (attached and filed as Supp. App. 6-57): see also. S. Rpt. 92-753 (1972)

reprinted in 1972 U.S.C.C.A.N. 4776. 4783; H.R. Rpt. No. 92-1544. at 12(1972>

(Conf. Rep.), reprinted in 1972 U.S.CC.A.N. 4776, 4793; National Oceanic and

Atmospheric Administration Interim Final Rule Relating to Approval Requirements for

State Coastal Zone Management Programs. 43 Fed. Reg. 8378. 8388 (March 1, 1978)

(“With respect to the commentator’s concern about Federal lands leased to private

4



parties. NOAA’s position is that the lands themselves, if owned by a Federal agency.

regardless of whether leased to a private party, are excluded.”). Thus, contrary to the

Coastal Commission’s claim in the pending appeal, the area of the Foothill-

Transportation Corridor South Project on Camp Pendleton is excluded from the

‘coastal zone” despite the fact that the area is temporarily leased to the California

Department of Parks and Recreation and despite the temporary retrocession of the

leasehold.

Manchester Pac/Ic and the other authorities noted above establish clearly that

the Secretary should override the Commission’s objection because the Commission’s

consistency review violated the CZMA.
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April 25, 2008, Filed
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agency, Defendant: Attorney General, LEAD ATTOR
NEY, State of California, Office of the Attorney General,
San Diego. CA: Jamee Jordan Patterson, LEAD AT
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For Peter M Douglas, in his capacity as the Executive
Director of the California Coastal Commission, Steve
Blank, in his capacity as a Commissioner of the Califor
nia Coastal Commission, Sara Wan, in her capacity as a
Commissioner of the California Coastal Commission,
Dr. William A Burke, in his capacity as a Commissioner
of the California Coastal Commission, Steven Kram, in
his capacity as a Commissioner of the California Coastal
Commission. Mary K Shallenberger. in her capacity as a
Commissioner of the California Coastal Commission,
Patrick Kruer, in his capacity as Chair Commissioner of
the California Coastal Commission. Bonnie Neely. in her
capacity as a Commissioner of the California Coastal
Commission, Mike Reilly, in his capacity as a Commis
sioner of the California 1*21 Coastal Commission, Dave
Potter, in his capacity as a C oinmissioner of the Calilbr
ma Coastal Commission. Khatchik Achadjian, in his
capacity as a Commissioner of the California Coastal
Commission. Larry Clark. in his capacit\ as a Commis
sioner of the California Coastal Commission, Ben I lueso,
in his capacity as a Commissioner of the California
Coastal Commission, Sherilyn Sarb, in her capacity as
the Deput Director ot the San Diego Coast District Of-
lice of the California Coastal Commission. Deborah lee,
in her capacity as the District Manager of the San Diego
Coist DstriLt Ottic. ot th’. Cali1orni Coistal ( ommis

sion. Diana Lilly, in her capacity as a Coastal Planner for
the San Diego Coast District Oftice for the California
Coastal Commission, Defendants: Jamce Jordan Patter
son, LEAD ATTORNEY, State of California. San Diego,
C A.

JUDGES: Hon. Jeffrey ‘F. Miller, United States District
Judge.

OPINION BY: Jeffrey ‘F. Miller

OPINION

ORDER GRANTING MOTION FOR PARTIAL
SUMMARY JUDGMENT

Plaintiff Manchester Pacific Gateway LLC (“MP(i”)
moves for partial summary judgment on its first two
claims for declaratory relief seeking (I) a declaration that
the Navy Broadway Complex (“NBC”) is federally
owned land subject solely to federal 1*31 discretion such
that the NBC site is excluded from the definition of
coastal zone under the Federal Coastal Zone Manage
ment Act of 1972, 16 LC’ ‘ 1451 el seq (‘C/MA”)
and (2) a declaration that Defendants cannot rcqwre
MPG to obtain a Coastal Development Permit (“CDP”)
under state law. Dehndants California Coastal Commis
sion (‘Commission’’), all t’, eke members of the Com
mission (Steve Blank, Sara Wan, Dr. William A. Burke,
Steven Kram, Mary K. Shallenberger, Patrick Kruer.
Bonnie Neck, Mike Reill\, Da’.e Potter, Khatchik
Achadjian. I ,ari’ Clark. and Ben I lueso. and the Esecu—
tive Director of the Commiussion (Peter ti. Douglas)
oppose the motion, For the reasons set forth below, the
motion ftr partial summary judgment is granted.

I On January 15, 2008 the parties jointly dis
miss,d thrci. ( ommission stilt pLrsons (ShLrll\ ii
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Sarb, Deborah Lee, and Diana Lilly) from the
First Amended Complaint (“FAC”).

BACKGROUND

On June 15, 2007, MPG commenced this action
seeking, among other things, a declaration that the
Commission “cannot require Manchester to obtain a
CDP as a condition to Manchester’s developing the Pro
ject.” (FAC P35). MPG contends that the Commissions
position with respect to obtaining 1*41 a CDP violates
CZMA. The present action relates to a real estate ground
lease entered into between MPG and the Navy on No
vember 22, 2006 for the development of the NBC project
on 16 acres of land located in downtown San Diego.
(NOL, Exhs. C, D).

In 1987 Congress authorized the Navy to enter into a
public-private venture to re-develop the NBC site. The
plan allowed the federal government to retain ownership
of the land and allow the Navy to obtain replacement
office space at no cost to taxpayers. (FAC P 10). In June
1987 the Navy and the City of San Diego entered into a
Memorandum of Understanding (“MOU”) concerning
the development of the NBC site. The City and Navy
established general guidelines for the project regarding
maximum use intensity, building program, architectural
standards, building form and scale, site access and park
ing treatment, and landscape considerations. (NOL, Exh.
F).

In August 1990 the Navy completed a Coastal Con
sistency Determination of the NBC site pursuant to its
statutory obligations under the CZMA. The Navy con
cluded that the project was consistent to the maximum
extent possible with California’s Coastal Management
Program (“CCMP”), (NOL, Exh, F). In 1991, 1”1 the
Commission analyzed and considered the proposed NBC
project. concluding that the NBC project was consistent
to the maximum extent practicable with the CCMP.
(NOL. Exh. G). On May 7. 1991 the Commission con
curred in the Navy’s Federal Consistency Determination
and, on October 8, 1991, the Commission issued its
Adopted Findings on Consistency Determination, Id The
1991 Commission Findings noted that its findings were
premised on the assumption that construction of the NBC
site ould compl\ with the plans and guidelines desel
oped heteen the Cit of San Diego and the Nav. The

I Qt) I Findings concluded that “no further Commission
action is required for the redevelopment to proceed as
presented in the consistency determination.” Id

MPG moves for partial summary judgment on the
uround that the NBC propert\ is excluded from the defi
nition of’ coastal zone under the C/MA and therefbre
defrndant Commission may not require a C[JP for the
project. [he Comm iSs ion opposes the notion,

DISCUSSION

[.egal Standards

A motion for summary judgment shall be granted
where “there is no genuine issue as to any material fact
and , . . the moving party is entitled to judgment as a
matter of law.” FED. R. CIV P. 56(ci; 1*61 Prison Legal
News e. Lehman, 397 F3d 692, 698 (9th Cir. 2005). The
moving party bears the initial burden of informing the
court of the basis for its motion and identifing those
portions of the tile which it believes demonstrates the
absence of a genuine issue of material fact. Celotex
Corp. v. C’atreti, 477 US. 317, 323, 106 5, Ct. 2548, 91
L. Ed, 2d 265 (1986), There is “no express or implied
requirement in Rule 56 that the moving party support its
motion with affidavits or other similar materials negating
the opponent’s claim.” Id. (emphasis in original). The
opposing party cannot rest on the mere allegations or
denials of a pleading, but must “go beyond the pleadings
and by [the party’sj own affidavits, or by the ‘depositions,
answers to interrogatories, and admissions on file’ desig
nate ‘specific facts showing that there is a genuine issue
for trial.” Id. at 324, 106 5. Ct. At 2553 (citation omit
ted). The opposing party also may not rely solely on con
clusorv allegations unsupported by factual data. Tar/or v.
List, 880 F.2d 1040, /045 (9th Cir. /989.

The court must examine the evidence in the light
most favorable to the non- moving party. United States v.
Diehold, /nc., 369 US. 654, 655, 82 S. Cr. 993, 8 L Ed
2d 16 (/9621 Any doubt as to 1*71 the existence of any
issue of material fact requires denial of the motion,
Anderson v. Liberrt’ Lobbi’, Inc., 477 U.S. 242, 255, /06
£ Ci. 2505, 91 L. Ed. 2d 202 (1986). On a motion for
summary judgment, when “the moving party bears the
burden of proof at trial, it must come forward with evi
dence which would entitle it to a directed verdict if the
evidence were uncontroverted at trial.” Iloughion v.
South, 965 F.2d /532. 1536 (9th Cii’. 1992) (emphasis in
original) (quoting International Shortstop. Inc Rally’s,
Inc.. 939 F,2d 1257, 1264-65 (5th Cir 1991j, cerl, c/c
nieci 502 US. /059, 112 S. C’!. 936, /17 L. Ed 2d 107
(/992)).

The Motion

The issue before the court is whether or not the NE3C
is excluded from C/MA’s statutor) definition of “coastal
zone,” The parties generall\ agree that the exclusion of
the NBC from the scope of CZMA limits the Commis
sions ability to require a CDP. Conversely, if the NBC
is located thin the coastal zone, then the Conimission
may require a CDP. [he C/MA definition of’ coastal
zone pro\ ides that the onI lands “lejxcluded f(oni the
coastal zone are those lands the use of which is h Ia’,4
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subject solely to the discretion of or which is held in trust
by the Federal Government, its officers or agents. 16
USC. . 1453(1). 1*81 Breaking the statute into ele
ments, the parties dispute hether the NBC is “(I) land[]
the use of which (2) is by law subject solely to the dis
cretion of . . . the Federal Government,’ While there is
substantial overlap between these two elements, each is
discussed in turn.

2 Even if the NBC is not subject to a CDP, in
the ordinary course, the NBC is subject to the
consistency provisions of CZMA, See 16 USC
‘I 456.

“In construing a statute in a case of first impression.
we look to the traditional signposts of statutory construc
tion: first, the language of the statute itself; second, its
legislative history, and as an aid in interpreting Congress’
intent, the interpretation given to it by its administering
agency.” if any. Brock v. Writers Guild of .1m., W. Inc.,
762 F.2d 1349, 1353 (9th Cir.1985)(internal citations
omitted). The court examines “not only the specific pro
vision at issue, but also the structure of the statute as a
whole, including its object and policy.” Children’s Hosp.
& Health Ctr. v. Be/she, 188 F.3d 1090, 1096 (9th
Cir. 1999.’. If the plain meaning of the statute is unambi
guous, that meaning is controlling and legislative history
is not examined unless “the legislative 1*91 histor
clearly indicates that Congress meant something other
than what it said,” Carson Harbor Village, Ltd. v. Uno
cal Corp.. 270 F.3d 863, $77 (9th Cir.2001) (en bane). If
the statutory language is ambiguous. the court examines
legislative history. United States v. Daas, 19$ F3d 1167,
11”4 (9th Cir. 1999).

3 The parties do not cite any authorities that
have directly addressed the interpretation and ap
plication of the disputed statutory language to
circumstances similar to those at bar.

The court concludes that the statutory language --

“landf I the use of hich is by law subject solely to the
discretion of... the Federal Government,” 16 U.S.C (
1453(1) -- is sufficiently imprecise to require an exami
nation of pertinent legislative history As noted in its
previous order on Defendant’s Motion to Dismiss, on one
level it could he argued that the Federal Government has
exercised sole discretion over the use of the NBC protect
by enacting legislation, by selecting a private developer,
and by working with the City to define the project’s pa
rameters. On the other hand, one could argue that both
the private developer and the City exercise discretion to
some degree in defining the scope I 10! of the prolect
and theretre the discretion may not be “solely” with the
Federal Government.

Looking to the legislative history, the Senate Report
indicates that the coastal zone exclusion provision does
not “extend state authority to land subject solely to the
discretion of the Federal Government such as national
parks, forest, and wild-life refuges, Indian reservations
and defense establishments,” S.Rep. 92-753, at 8 (1972),
reprin(edin 1972 U.S,C.C.A.N. 4776. 4783. This legisla
tive history identities broad and diverse categories of
uses of federal lands that are excluded from the CZMA
even though those uses may involve significant private
activities.

Lastly, in ascertaining the meaning of the statute, the
court considers the interpretation given to it by’ its admin
istering agency. Brock, “62 F. 2d at 1353. Here, the Sec
retary of the Navy takes the position that the Commis
sion does not possess jurisdiction to require a CDP, pre
sumably because the NBC site falls outside CZMA’s
definition of coastal zone. (NOL, Exh. D at p.45, §45).
This is consistent with the Secretary’s view that the
Commission’s future role is limited to determining
whether changed circumstances impact the August 21,
1*111 1990 consistency review. Id. Furthermore, Na
tional Oceanic and Atmospheric Administration
(“NOAA”), the agency charged with administering the
CZMA, requires that all states exclude federal lands from
their coastal zones: “[tjhe boundary of a State’s coastal
zone must exclude lands owned, leased, held in trust or
whose use is otherwise by law subject solely to the dis
cretion of the federal Government, its officers or agents.”
15 c,F.R. §923.33”a,I.

In light of the statutory language, legislative history.
and the views of the administrative agency charged with
administering CZMA, the court addresses the elements
of the statute. The first element, “lands the use of which,”
refers to the type of use given to federal lands This is a
particularly broad definition of “use” that is far broader
than the terms land-use regulation or planning, Land-use
regulation generally refers to the use and development of
land

which generally focus on four aspects of
land use: (I) the type of use, such as
hether it will he used bar agricultural.
commercial.’ industrial, or residential pur
poses; (2) the density of’ use, manifested
in concerns over the height, width, bulk,
or environmental impact of the physical
I * 121 structures on the land: (3) the aes
thetic impact of the use, hich ma in
clude the design and placement of struc
tures on the land: and (4) the efb.ct of the
particular use of the land on the cultural
and social values of’ the community,
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Peter W. Salsich Jr., Land Use Reeulation: .4 Lec,al
Analysis and Practical Applicaflon a/Land Use Law I
(2d ed. 2003), The legislative history reveals that Con
gress intended an expansive view of the term ‘use” as
Congress specificall identified such uses as “national
parks, Ibrests, and wild-life refuges, Indian reservations
and defense establishments” S.Rep. 92-753, at 8. The
broad brush uses identified by Congress refer to an ex
pansive view of the term “use,” and do not relate to the
specific and narro meaning gien to the term “land
use.”

The Commission argues that the term ‘fuse,” for pur
poses of 16 USE. §1453(1,), must be limited ‘to the
Navy’s sole use.” (Oppo. at p. 15:6). As the lease pro
vides that MPG has exclusive use and possession over a
portion of the NBC site, (NOL. Ex. D. P.31), the Com
mission concludes that the NBC is not limited to the
“Navy’s sole use” The court rejects such an argument for
two reasons. First, the term “solely” 1*131 modifies
statutory language bearing on discretion, and not on use.
The statute reads “land[] the use of which is by law sub
ject solely to the discretion of ... the Federal Govern
ment.” Second, the uses identified by Congress, “national
parks, forests, and wild-life refuges, Indian reservations
and defense establishments,” S.Rep. 92-753, at 8, fre
quentlv involve the participation of private parties. For
example. the uses identified in the legislative history
inevitably involve private involvement for the planning,
design, operation and construction of numerous activities
on federal lands such as accommodations, facilities, con
cessions, procurement. and services. See e.g., 48 C.F.R. §
2.101 (an “acquisition’ is defined by the Federal Acqui
sition Regulations as “the acquiring by contract with ap
propriated funds of supplies or services (including con
struction) by and for the use of the Federal Government
through purchase or lease”): /6 USC. § la-2fk)(/,’
(Secretary of the Interior authorized to enter into leases
for “the use of buildings and associated property admin
istered by the Secretary as part of the National Park Sys
tem); 10 USC §2353 (a; (authorizing military to con
tract 1*141 for research and development facilities); 10

(5 (‘• $ 2.’09(aj (authorizing Secretary to enter into
contracts for the construction, management and operation
of facilities on or near military installations). Conse
quently, the court concludes that the involvement of pri
vate parties in the design. construction, leasing and op
eration of a tderal project is not inconsistent oh a de
termination that the project is a “use” v thin the meaning
of JO US C ,‘453uij [he design, development. and
construction of the NBC site is for the express purpose of
obtaining administrative facilities for the Navy’s use.
Pub. I... No, 09-661. 2732. [his is so because the focus
ot /o I S / .1 s U s on th usL ot kdLr al I inds nd

not the use of private parties to accomplish federal objec
tives.

Next, the court must determine whether the use of
NBC project is subject ‘solely to the discretion of.. the
Federal Government.” In determining whether the use or
uses of the NBC fall 4ithin the sole discretion of the
Federal Government, this court finds that consideration
of the following factors provide an appropriate analytical
framework: (I) the legislative mandate authorizing the
development of NBC site; 1*151 (2) the historic use of
the property: and (3) the degree of discretionary over
sight exercised over the NBC at the highest agency level.
The legislation authorizing the NBC provides substantial
support that the Federal Government exercised sole dis
cretion over the use of the NBC. Congress, acting
through its legislative mandate, specifically provided that
the Secretary of the Navy “may” enter into a long-term
lease of the property and assist the private party lessees
to obtain financing for the project. Pub. L. 99-661,
§2732(a)(2). Congress also dictated that in consideration
for a long term lease of the NBC property to a private
party. the Navy would obtain, free of charge (or at mini
mal cost), government administrative facilities. W
§2732(b). The legislation also directed that the Secretary
of the Navy develop the property “in accordance with
detailed plans and terms of development which have
been duly formulated by the Secretary and the San Diego
community through the San [)iego Association of Gov
ernments’ Broadway Complex Coordinating Group.” Id,
§2732(c). Moreover, the legislation specifically provides
that any lease for the NBC facilities “may provide for the
operation and 1*161 maintenance of such facility by the
private developer.” Id, §2732(f).

4 In this case, the NBC site has historically been
used exclusively by the Navy.

The Commission argues that the NI3C is not subject
to the sole discretion of the federal government because
“federal law and the lease agreement adopted pursuant to
federal law expressly confer significant discretionary
authority over the NBC project to non-federal entities.”
(Oppo. at p. 15:25-27). Clearly. Congress has directed the
Secretary of the Navy to develop the site in accordance
sith the input from “the San Diego community through
the San Diego Association of Governments’ [3roaday
Complex Coordinating Group.” Pub. L. 99-661,
§2732(htCf2). It is also true that MPG has had a sub
stantial role in planning the contours at’ the N 1k’ and ill
continue to do so throughout the construction and opera
tional phases of the project. Critically, hov4ever, the
community input and private planning activities are
called for by the Federal Government exercising its sole
discretion through legislation. Moreo er. the protect’s
parameters. in the broadest sense - as mandated by legis
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lation. specifically provide for the use of private parties
to accomplish 1*171 the federal objective to construct
Navy administratie facilities and do not in an way un
dermine the Federal Goernment’s exercise of sole dis
cretion over the use of federal lands. The statutory re
quirement of ‘sole discretion’ relates to the fundamental
and threshold determination of how the federal land at
issue is to be used.

There is no doubt that MPG. and others, exercise.
and will continue to exercise, substantial decision-
making authority in the implementation of the project as
mandated by federal legislation through the design. con
struction, and operation of the NBC. The decision-
making of MPG, however, consists of a different species
ofjudgn’tent than that exercised by Congress or the Sec
retary of the Navy. Discretion, as commonly understood.
means simply “the power or right to decide or act accord
ing to one’s own judgment.” .1 hat/c iA/ta Health & L/e
Ins. Co., 458 F3d 955, 958 (9!Ii Cir. 2006). The Federal
Government exercised its sole discretion in two ways:
one legislative and the other administrative, First, on the
legislative front Congress authorized the Secretary of the
Navy to jointly develop the NBC, subject to the general
parameters of the project as identified in 1*181 the legis
lation. Pub. L. 99-661, §2732. Indeed, the legislative
declaration was akin to a mission statement and reflects
the type of discretion contemplated by CZMA. Second,
the highest administrative officer, the Secretary of the
Navy, exercised his discretion by, among other things,
deciding to proceed with the NBC.

Finally, and not insignificantly, a narrow interpreta
tion of the laneuage “solely.” as advocated by the Com
mission. has the potential to discourage. rather than en
courage, federal authorities to solicit input from local
planning agencies. If participation by urban planning
groups, outside contractors, and concerned citizens in
tderal-use projects subjects the project to potentially
onerous state environmental regulations (and any con
comitant delay associated with a CDP). federal agencies
may seek to limit the input of interested groups. Any
such potential loss of the input from local planning agen
cies, such as that provided herein by the San Diego As
sociation of Governments’ Broadway Complex Coordi
nating Group. and the City of San Diego. could result in
the loss of ialuahle intelligence. experience, insight.
community involvement, and guidance. Furthennore. the
court 1* 19f notes that the imposition of’ a CDP require
ment in this case - - based solely upon the involvement
of a lessee-developer like MPG - - may limit the Federal
Government’s future ability to seek innovative solutions
to obtain defl.nse establishments at ostensibly little or no
cost to taxpa\ cr5.

In sum, the court concludes that the NBC is cx—
ludvd tram C/M \ s dvtmnition of coastal zonc C onse

quently, the court grants summary judgement in favor of
MPG. and against the Commission, on its first two
claims for declaratory relief.

The I’ropertv Clause

Although MPG prevails on its motion for summary
judgment, the court briefly addresses and rejects one
argument made by MPG. To the extent MPG argues that
the Properly Clause of the US. Constitution prohibits a
state’s ability to regulate any federally owned lands, the
Supreme Court in Kieppe u. New .tlexico, 426 US. 529,
96 5. Ci 2285. 49 L. Ed. 2d 34 ‘/9’6) rejected such an
argument. In CaflJörnia Coastal Corn. v. Granite Roc,k
Co., 480 US 572, 107 S. Ct. 14/9, 94 L. Ed 2d 577
(/987,) the Supreme Court directly addressed the CZMA
in context of the Property Clause. While the Supreme
Court noted that the Property Clause invests unlimited
power in Congress over use of federal lands, it also con
cluded that Congress. by 1*201 enacting the CZMA.
contemplated state environmental oversight over coastal
zones. Id. at 580. Consequently, the CZMA, and not the
Property Clause, provides the framework for analyzing
environmental review issues in coastal areas.

The California Coastal Act

The Commission largely argues that the CZMA and
California’s Coastal Act are separate bodies of law and
that the Coastal Act’s definition of coastal zone is
broader than CZMA’s definition and includes all federal
coastal lands. Because (1) the state’s definition is broader
than the federal one and (2) the agency responsible for
overseeing the CZMA. NOAA, approved the State’s
1978 amendments to the Coastal Act, the Commission
concludes that the CDP requirements apply to the NBC.
Even assuming that the Commission’s representation
about the Coastal Act’s definition is a correct statement
of’ California see Cal. Pub. Resources Code 30008,
the Suprernaci’ Clause trumps conflicting state laws. See
Gon:ales u. Raich. 545 US. 1, /25 S. Ct. 2/95, /62 1.
Ed. 2d / (20O5i (“ Fhe Supremacy Clause unambiguously
provides that if there is any conflict between federal and
state law, federal law shall prevail.”). Consequently, the
court rejects the argument that the Coastal Act’s 1*2 II
definition of coastal zone applies under the present cir
cumstances,

Alternatively, the Commission argues that the NBC
site is not excluded from the CZ.MA because (I) only a
portion of the property will be occupied by the Navy’s
administrative facilities and (2) non-federal entities exer
cise ‘significant discretionary authorit over the NBC
project.’ Oppo. at p. l5:26-27i. [‘he court rejects these
arguments for the following reasons, as more fully set
forth abo’ e: (I the focus of the statute is on the federal
use of federal 1and, and not the use of private parties to
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accomplish federal objectives and (2) the Federal Gov
ernment, through Congressional and agency action, acted
in its sole discretion by legislative mandate and agency
action to define the use of the NBC and to permit the
Secretarx of the Nav\ tojointlv deelop the NBC in con
junction with a priate developer.

In sum, for the above stated reasons the court grant’s
MPG’s motion for partial summary judgment, finding
that the Commission does not have the authority to re
quire a CDP for the NBC site. The court declares that the
Commission may not require a CDP for the NBC, This
ruling should not be interpreted by the parties to 1*221
mean that the Commission cannot engage in or require

further consistency review proceedings. The court ex
presses no opinion on that potential question and recog
nizes that the parties reserve their respective positions
regarding such issues.

IT IS SO ORDERED.

DATED: April 25, 2008

s/ Jeffrey T. Miller

Hon. Jeffrey T. Miller

United States District Judge
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inLon, 3i(L ZU53J

UG ± ‘J 1q76

lr. Wil1iam C.. Brewer, Jr.

General Counsel
National Oceanic and Atmospheric Administration

Rockville, Maryland 20852

Dear Hr. Brewer:

Th Coastal Zone Nanageent Act of 1972, 86 Stat. 1280..

16 1LSC. 145l6 (Sup. IV, 1974) as erd by the Coastal

Zone Management Act Amendments of 1976, Pub. L. 94-370

90 Stat.

____

1/ (July 26, 1976) (the “Acttt) is designed to

encourage the States to prepare and implement management

programs, i.e., pLanning and regulatory programs, with respect

to their “coastal zones.” Subject to the more detailed doff

nition provided by the Act, a coastal zone may generally bé

considered as comprising coastal waters, the land thereunder

and the adjacent shorelarids.. The incentives which the Act

provides to the States for this purpose consist of federaL

grants to fü.ance a portion of their costs in deveiopin and

administering management plans.. S. Rep. 92-753, 92d Cong.

2d Sess. Z(1972) (“Senate Report”).

You have requested our opinion concerning which lands

owned by the United States are subject to the state planning

and regulatory process under the Act, The pertinent provision

is found in the last sentence of .s2ction 304(1) of the Act, 2/
which excludes federal 1and from the definition of the Coastal

Zone in the following terms:

if The 1976 Amendments made a number of significant changes ta

the Act, none of which are pertinent to the question ccn9idcrc

herein -

2/ This section was redesignater! section 304(1) by tho 1976
Pub. L. 94-37O l. 90 Stat. - (July 26, 1976)..

This ne designation is usec herein.



• Excluded from the coastal zone
are lands the use of which is by law
subject solely to the discretion of
or which is held in trust by the
Federal Government, its officers or
agents.

You have taken the position that the only federal lands
excluded from this definition are those as to which the Federal
Government has “exclusive legislative jurisdiction relying
primarily on the argument that “sole discretion as to use1 is
intended to be synonymous with ?exclusive legislative juris
diction. The Departments of Agriculture, Defense, Interior
and Thansportation are of the view that all federally—owned
lands used by the Federal Government for federal purposes are
excluded from the Coastal Zone regardless of the character of
the Federal Government’s jurisdiction over such lands,

in considering this question, it is useful to bear in mind
the varying sorts of jurisdiction which the Federal Governoent may
have over lands. In this respect, Federal lands fall Into four
separate categories:

1. Lands over which the United States isempowered
to exercise exclusive 1gis1aCivejurisdiction.

This type of jurisdi’Dtion derives from Article I,
scction 8, clause 17 of the Constitutiou which provides that
Congress shall have power

To exercise exclusive Legislation in
all Cases whatsoever over such District

as may become the Seat of the
Government of the United States, and to
exercise like Authority over all Places
purchased by the Consent of the Legis
lature of the State in which the Same
shall be, for the Erection of Forts,
Magazines, Arsenals, dock-Yards, and
other needful B!iildings .
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held to be included within the Coastal Zone, the States will
gain a considerable degree of control over the uses of these
lands pursuant to the so-called consistency requirements of
section 3O7(c) of the Act, 16 U.S.C. §l456(c) (Supp. IV, 1974).
Pursuant to section 307(c)(l) of the Act., federal activities
“directly affecting” the Coastal Zone must be conducted, to the
macimum extent practicable, in a manner which is consistent
with the State’s approsed management program. If all federal
lands otherwise within the Coastal Zone except those subject
to federal exclusive legislative jurisdiction and trust lands
are included within the Coastal Zone of the State in which such
lands are situated, the State will have substantial authority
over the uses made of all such lands without regard to whether
the consequences of such use are confined to the federal lands
or whether there is any spill-over to state lands. As noted in
your submission, if the exclusionary provision is narrowly read,
the consistency provisions would ‘assimi1ate a limited body of
State law [the State’s Coastal Zone management program] into
Federal law for the purpose of governing the conduct of Federal
agencies’ 9/

To determine the Congressional intent with respect to
the federal exclusion provision, one must first look at the
plain words of the exclusionary provision in the statute.
Section 304(1) of the Act provides:

Excluded from the coastal tone are
lands the use of which is by law subject
solely to the discretion of or which is
held in trust by the Federal Government,
its officers or agents.

9/ National Oceanic and Atmospheric Administration, Deartnent
of Commerce, Excluded Lands Paper 8 (1976).
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It is your view that the extent of this exclusion is
limited to those lands as to which the United States has
“exclusive legislative jurisdiction” because with respect
to concurrent jurisdiction lands or proprietary lands there
remains the possibility of valid State action so long as
such action is not inconsistent with Federal law. 10/
However, this is not true with respect to the use made by
the Federal Goveranent of federal lands, such Use flOt being
subject to regulation by the States regardless of the scope
of the Federal Government’s jurisdiction within the boundaries
of such land. jj/ More importantly, this argument confuses
discretion regardithe use of land (the statutory test for
exclusion) with the constitutionally derived power to exercise
exclusive legislative jurisdiction within certain geographicalboundaries. Legislative power is not synonymous with the power
to utilize land. This distinction has been recognized by thp
Supreme Court in rejecting the contention that lands of the
United States within a State when not used for a governmentalpurpose are subject to State power to the same extent as would
be lands owned privately.

-. True, for many purposes a State has
civil and criminal jurisdiction over
lands within its limits belonging to
the United States, but this juris
diction does not extend to any matter
that is not consistent with full power
in the United States to protect its
lands, to control their use and to
prescribe in what Manner others may
acquire rights in tbem .

10/ Id. at 6. See text at notes 6 and 5.

jj/ Constitution, Art. VI, ci. 2, the “supremacy clause;” id.
Art. IV, sec. 3, cl..2; Hunt v. United Statq, 278 U.s. 96 (1928);McKe1vjy v. United States, 260 U.S. 353 (1922); Utah Power &Light Co. v. United States 243 U.S. 389 (1917); Ohio v. Thomas,
173 U.S. 276 (1899); camfield v. Uniced States, 167 U.S. 518 (1897);
Fort Leavenworth R.R. Co. v.Iwe, supra note 4; MeCullourn v.
iiii,,land, 17 U.S. (4 Wheat.) 316 (1819).
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The conclusions reached by examining the other sources
of legislative intent are in accord with the plain meaning of
the statute. Section 307(e) of the Act, 16 U.S.C. §1456(e)
(Supp. IV, 1974) provides as follows:

Nothing in this chapter shall be construed -

(1) to diminish either Federal or
state jurisdiction; responsibility, or
rights in the field of planning, develop
rnent, or control of water resources,
submerged lands, or navigable waters; nor to
displace, supersede, limit, or modify any
interstate compact or the jurisdiction or
responsibility of any legally established
joint or common agency of two or more
states or of two or more states and the
Federal Government; nor to limit the au
thority of Congress to authorize and fund
projects;

(2) a superseding, modifying, or
repealing existing laws applicable to the
various Federal agencies; nor to affect
the jurisdiction, powers, or prerogatives
of the International Joint Commission,
United States and Canada, the Permanent
Engineering Board, and the United States
operating entity or entities established
pursuant to the Columbia River Basin
Treaty, signed at Washington, January 17,
1961, or the International Boundary and
Water Commission, United States and Mexico.
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10

The coastal zone is meant to include
the non-Federal coastal waters and the
non-Federal land beneath the coastal
waters and the adjacent non-Federal
shore lands including the waters therein
and thereunder, Senate Report at 9.

The phrase ‘anon—Federal land” implies that all federal lands
are excluded from the Coastal Zone. The passage contains no
hint of an intent to distinguish, for the purposes of this
statute, between federal land subject to exclusive federal
legislative jurisdiction and ocher federal land, The Senata
Report also states that the consistency requiremants do not
“extend State authority to land subject solely to the dis
cretion of the Federal Government such as national parks,
forests and wildlife refuges, Indian reservations and defense
establishments.” Ibid. Since only a small minority of the.
national parks, forests and wildlife refuges 16/ are subject
to exclusive federal legislative jurisdiction, the use of those
examples again indicates a Congressional intent to exclude all
federal lands no matter in what manner they are held by the
United States. To reach the contrary result one must argue,
as you do- that this sentence should be read as referring only
to those national parks, forests and wildlife refuges etc. which
are subject Co sole federal legislative jurisdiction.. In our
view, such an interpretation is strained, and it would render
the clear implication of the passage to the average reader mis-
leading.

The exclusionary language was absent from the bill as
first passed in the Uouse. The Conference Committee, however,
included it with the following comment:

The Conferees also adopted the Senate
language in thi& Section which made it
clear Chat Federal lands are not
included within a State’s coastal zone.
H..R. Rept. No. 92-514, 92d Cong., 2d
Sess., 12 (1972) (emphasis added).

16/ See note 8,
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In short, the plain language of the statute appears
to exclude all lands owned by the United States, since the
United States has full power aver the use of such lands and
“sole discretion” with respect to such use. This conclusion
is supported by the legislative history of the Act. Nowhere
is there any suggestion that Congress intended to exclude
sons federal land from the Coastal Zone, and hence from State
regulation, while including other such land within the Zone.
We might add that the results of such an intent would be
whimsical; as the submission of the Department of Defense
notes, by way of example, part of the Naval base at SewellsPoint in Norfolk is subject to exclusive federal legislativejurisdiction, part is subject to concunent jurisdiction andpart is held in a purely proprietary capacity. 17!

Accordingly, it is my opinion that the exclusionaryclause excludes all lands owned by the United States from
the definition of the Coastal Zone.

Sincerely,

Antonin Scalia
Assistant Attorney General
Office of legal Counsel

17/ Department of Defense, Position on Federal lands txclusionof the Coastal Zone Management Act Appendix. (1976).
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